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A. Introduction
Stephen J. Powelr
The U.S. economic relationship with Cuba has been a complex one for
many years and recently we have seen some changes. They are, perhaps,
periodic changes. In any event, some of these changes include the small
opening in the economic embargo made two years ago by the Food and
Medicines Law and the Bush administration's approval in April 2002 of an
exploratory foray to Cuba by former President Carter, whose administration
tried in 1977 to normalize relations with Cuba.
We also have polls recording that over half of Americans, including
Cuban Americans, favor at least some kind of increased business activity
with Cuba, although this figure, like many I will mention, is subject to some

controversy. We also have a push by a major coalition of businesses, some
700 of them, called USA Engage, to try to get Congress once and for all to
lift the economic embargo. These recent developments suggest that there
is at least the possibility of a change in the role the United States has played
in the Cuban experiment in nation-building so close to the shores of Florida.
We have asked our panelists today to help us place these events in
historical perspective and to help us understand what these changes might
mean to future economic ties between Cuba and our state and nation.

* Director of International Trade Programs at the University of Florida Levin College of
Law, where he develops seminars on practical trade topics for business executives and their
attorneys, plans academic courses on international trade law for future lawyers, conducts research
on trade and business laws to aid company export strategies, and provides technical assistance to
developing countries on implementing their World Trade Organization obligations. Prior to
Professor Powell's appointment in January 2000, he was for 17 years Chief Counsel for Import
Administration in the U.S. Department of Commerce, the agency responsible for the two most
important laws providing relief against unfairly traded imports, the antidumping and
countervailing duty laws. He has also served as Assistant General Counsel for Enforcement and
Litigation with the National Oceanic and Atmospheric Administration and as NOAA's Western
Regional Counsel in Seattle. He began his legal career as a Captain with the U.S. Air Force Judge
Advocate General. He has negotiated a number of treaties and executive agreements to discipline
government subsidization and unfair private pricing practices, including the North American Free
Trade Agreement with Canada and Mexico. He also served as lead U.S. negotiator in Free Trade
Area of the Americas talks on subsidies and dumping and has traveled extensively in furtherance
of U.S. interests in the elimination of unfair trading practices and the opening of foreign markets.
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As we all know, the powerful economic and political influence of the
United States on Cuba that began with the Monroe Doctrine in 1823 and
abruptly ended with Castro's revolution in 1959. In fact, that relationship
has worsened with each new Castro undertaking, from the elimination of
Cuban sugar quotas in response to nationalization of agricultural lands in
his initial land reforms, to U.S. refusal to refine Russian crude as Castro
tightened economic ties with the Soviet Union in the 1960s, to virtual

economic war under the Helms-Burton law which in 1996 penalized foreign
investors because they were beginning to take advantage of nationalized
property that had once been owned by Americans. As we all know, finding
agreement on any Cuba issue is a fleeting hope, perhaps, but we are an
academic institution, and therefore, we are going to try to engage and to
make this challenge perhaps a little bit more real.
I am going to offer five facts that from my perspective seem
incontrovertible:
1. Cuba today is in dire economic straits, and while the extent of the
contribution of the U.S. embargo to that situation is unclear, it is generally
understood that normal trade relations with the United States would
substantially help Cuba rebuild its failing economy and alleviate the
suffering of its people.
2. Insofar as the purpose of the embargo was to destabilize the Castro
regime, it has failed. Forty-three years later, the only threat to the continued
rule of Castro seems to be his health.
3. The tough policy of the United States toward Cuba has never been
fully supported by our trading partners. While the United States at one time
garnered OAS support, that ended nearly thirty years ago and for the last
decade annual U.N. resolutions condemning the embargo have been the
norm with even the Pope joining the chorus in 1998.
4. The rest of the world, indeed, is investing in Cuba. The total foreign
direct investment anticipated as of 1997 was over $6 billion. Incidentally,
our NAFTA partners, Canada and Mexico, are planning the largest of the
shares of that investment- $1.8 billion apiece.
5. The reasons espoused by the United States to justify the embargo
gradually have lost credibility overtime. Without downplaying the risk from
terrorists, while the security threat of a Cuban-Soviet alliance was real, it
is harder to argue today that the debilitated Cuban government can be
considered a danger. Even the human rights justification often given by our
government has lost some of its grip on the high ground in light of U.S.
support for non-democratic and oppressive but anti-Communist regimes
throughout Latin America and Asia over the forty years of the embargo.
Not to mention the recent vote to admit China into the World Trade
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Organization and close economic ties even today with Saudi Arabia, Jordan
and Turkey.
Other statements would, even I admit, invite immediate rebuttal. I will
mention a few. One controversial point is that U.S. business is losing out
to investors from around the globe. In response, others note that investing
in Cuba is far from safe, even today, certainly given the prior
nationalizations, and in any event, business access to the Cuban markets
should not come before respect for human rights. Another debatable issue
is whether lifting the embargo would encourage the process of economic
reform begun by the Cuban regime. Supporters of the embargo note that
the Cuban government has refused even to acknowledge the need for
further openings beyond the very limited reforms that have been introduced
by Castro. I would mention one final point in contention: that the U.S.
foreign policy toward Cuba is controlled by a small conservative group of
Cuban exiles. Others, of course, do not agree with that. They claim that not
only do the majority of Cuban-Americans continue to support the embargo,
but they arejoined by an increasing group of conservative Americans in the
electorate.
Our expert panelists today will discuss two related issues of great
significance: the sale of food and medicines to Cuba, and more generally,
what the future holds for the economic relationship between our two
countries.
On food and medicine, President Eisenhower's original embargo
excluded food and medicine. But Presidents Kennedy and Johnson
eliminated these exceptions and Helms-Burton finished thejob by exposing
even foreign companies to U.S. penalties for investing in certain property
in Cuba. This has not stopped Mexico and Canada from selling hundreds
of millions of dollars in food and medicine to Cuba. Some have estimated
the ultimate market to be worth $1.6 billion, another one of those
controversial figures I mentioned earlier..
If you are wondering where Cuba would get that kind of money, you
may want to recall the Swiss hotel chains and other tourist-related facilities
that have attracted heavy foreign direct investment. Despite tight financing
restrictions in the 2000 U.S. law that loosened the embargo for food and
medicine on humanitarian grounds, upwards of $70 million in U.S. food
exports have already gone to Cuba. This happened after Hurricane Michelle
softened the initially adverse response of Castro to the new law. Most of
these exports are from the farm belt, and very little from the bountiful
Florida citrus and vegetable production. The fight in Congress to pass even
this small opening was a bitter one. In fact, Congressional representatives
from South Florida played the commanding role.
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The battle over amendments to open the exemption further, pushed not
surprisingly by farm belt delegations, continues today. A provision in the
Senate-passed version of the farm bill, which President Bush has threatened
to veto if it remains during the conference deliberations over that
legislation, would ease restrictions against financing by U.S. banks of food
and medicine sales.
As for the larger economic relationship, I will just mention that already
twenty thousand Americans visit Cuba illegally each year and many believe
improved U.S.-Cuban relations would attract millions of Americans.
Estimates are that the United States would dominate by a nine-to-one
margin the multi-billion-dollar Cuban market - One that pre-Castro was
the third largest export market for the United States. Frankly, that estimate
could prove far wrong if other countries begin to recognize, as they have,
the potential market. For example, twenty-one countries have signed
investment treaties with Cuba following the Helms-Burton law in 1996.
Therefore, what began as a complex economic relationship is even more
complicated today. This does not account for the complexities in the
economic relationships with Cuba ofother countries in the Americas, which
our panels also will address. For example, we have Adrian Makuc to join
us for a discussion of the relationship between Cuba and Argentina. The
other countries of the Americas have begun to fill some of the gaps left by
the Soviets. In fact, I understand that together with Europe, ninety percent
of Cuban trade is with Venezuela, Mexico, Canada, and other countries in
this hemisphere - obviously not including the United States.
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B. The Cuban Embargo
Terry L. McCoy*
I first went to Cuba in 1992. I rushed down to get there before the fall
of communism and the end of the embargo. Then in 1994, we here at the
University of Florida sponsored a conference on "Boating Issues in Cuba,"
getting ready for the big flow of boats that would be going down there
following the end of the embargo. Well, here we are again, and the
embargo is still with us. There are some changes under way which may
result in a more fundamental change in our policies. You see it in a kind of
fragmenting going on within the Republican Party on this issue, which is
going to cause the President some serious problems. More importantly, you
see it within the Cuban American community in our own state. With that as
background, it is appropriate to consider once again the embargo.
Bill Messina is in the Department of Food and Resource Economics. In
fact, he is the acting chair of the Department of Food and Resource
Economics. He and his colleagues, several of whom are here, have been
working in Cuba now for six to eight years with a large grant from the
MacArthur Foundation. They are the recognized experts on agricultural
trade issues as far as Cuba is concerned, so he has got a very good
presentation that will speak to agricultural trade.

*

Director of the Latin American Business Environment Program and Associate Director

of the Center for International Business Education and Research (CIBER) at the University of
Florida, where he is also Professor of Latin American Studies and Political Science. He received

his Ph.D. in Political Science from the University of Wisconsin and taught at Ohio State
University before joining the faculty at the University of Florida. From 1985 until 1996, he served
as Director of the Center for Latin American Studies at the University of Florida. A specialist on

the political economy of Latin America, he has taught, conducted research, and consulted
throughout the hemisphere, beginning as a Fulbright Scholar in Chile. He is the author of
numerous scholarly publications. His current research focuses on the Latin American business
enviornment. His recent publication topics include studies on the impact of globalization on the
Caribbean, prospects for continued economic reform in Latin America, and the significance of the
Free Trade Area of the Americas for Florida. He publishes an annual assessment of the Latin

American business environment, teaches an MBA course on this topic, and consults on business
and investment in Latin America. In October 1999, he served as the area specialist for the Russell

20-20 Associational trip to Chile, Brazil, and Argentina. In June 2000, he inaugurated the
University of Florida Business study program in Brazil at the Catholic University in Rio de
Janeiro. He was a member of Team Florida at the 1997 and 1998 Business Forums of the
Americas in Brazil and Costa Rica. He is a member of the Board of Directors of FTAA Florida,

Inc. and the Executive Committee of the Institute for World Commerce Education in Tampa.
Published by UF Law Scholarship Repository, 2002
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Then I think the order we will go in is to start with Berta Hernindez
who has been added to our panel and is going to look at this question of
trade in food and agricultural items from a human rights perspective. Berta
is a professor in the law school. Adrian Jorge Makuc has joined us to talk
about the Latin American perspective.
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C. CubanAgriculture
William A Messina,Jr.*
There is a group of us in the food and resource economics department
that have been working on the topic of Cuban agriculture, actually for
about ten years now. We started doing some background research in 1992.
We made our first trips down to Cuba in 1994. But I want to emphasize
that our work is not intended to make any policy recommendations or to
suggest any change in U.S. policy; that is not the point at all. As you will
see later in the presentation, the issue of Cuban agriculture is extremely
important to agriculture here in the State of Florida. Our purpose is to go
ahead and try to provide current data, information, and insights into what
is going on in Cuba and to assess the challenges and opportunities that may
arise whenever trade between the United States and Cuba might resume.
No one is certain when that is going to be. We hope that this data will be
used by business people, certainly in the State of Florida, by our elected
officials in Florida and in Washington, the USDA, the Florida Department
of Agriculture, and Consumer Services, a very wide group of people who
might have an interest in this potential topic.
What we see today with regard to agricultural exports to Cuba is really
a function of three sets of developments, or factors, in the 1990s. You have
the role of the private sector, the role of the U.S. agri-business firms, role
of U.S. agricultural industry associations, and then the role of other general
developments, everything there from lobbying efforts on the part of nonagricultural groups to changes in the travel regulations under the Clinton
administration, and a number of other factors.

* Coordinator of Industry Relations for the Department of Food and Resource Economics
at the University of Florida and Co-Director of the Department's research program on Cuban
agriculture. Since joining the Department in 1989, his research and extension program activities
have focused on a variety of international agricultural trade policy and agribusiness topics. In
1992, he and Dr. Jose Alvarez of the Department launched a comprehensive research initiative
on Cuban agriculture, which continues to be conducted in collaboration with a team of the U.S.
Department of Agriculture Special HonorAward from U.S. Agriculture Secretary Dan Glickman
for "outstanding services to U.S. and Florida agriculture for research on the economic challenges
and opportunities associated with resumption of trade with Cuba." He has been a consultant to the
Food and Agriculture Organization of the United Nations and to a number of U.S. agricultural
commodity associations. He holds a Bachelor of Science degree in agricultural economics from
Cornell University and a Master of Science degree in Food and Resource Economics from the
University of Florida.
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The story of agricultural sales today actually goes way back into the
1950s when Cuba was a major market for U.S. agricultural exports,
primarily grains, particularly important for rice. Cuba was the largest export
market for U.S. rice in the late 1950s, represented about a third of the U.S.
total rice exports. So it is an extremely important market. When 1989-1990
rolled around, the Berlin Wall fell. The Soviet Union dissolved. Cuba lost
its support and subsidization from the Soviet Union.
There were many that were predicting not only an economic collapse
but possibly a political collapse in Cuba. At a time when markets were
depressed, agricultural markets were depressed, prices were low. U.S.
growers were looking for new markets.
In 1989 Cuba imported over one billion pesos worth of food and
agricultural products. Now there is some problems with converting pesos
to dollars, clearly. But when you look at the volumes that were traded, they
were very, very significant certainly.
The most important, Cuban agricultural and food imports, rice, fats and
oils, wheat and wheat products, beans, and other grains, some corn and
some soybean products. Initially, there were developments in the 1990s as
U.S. firms were looking at Cuba, there were some preliminary trips that
were made oftentimes by representatives from firms like Archer Daniels
Midland and Cargyle, who might have been non-U.S. citizens, traveling
from third countries kind of checking out the market. These were some of
the things that developed certainly in the early 1990s and at the same time
they began lobbying their elected representatives.
Ifyou follow the issue at all, the governor of Illinois has made a number
of trips to Cuba since Illinois is a big grain producing state. There was
certainly a lot of lobbying going on by a lot of different agricultural industry
groups, the wheat growers, the corn growers, the soybean growers, and the
rice growers. I think one of the most interesting developments in terms of
the lobbying side came in about 1998-1999.
The American Farm Bureau Federation is a very large and very
important lobbying group for agriculture here in the United States. It is an
umbrella organization of state Farm Bureaus that are in every state. Those
of you that are from the Gainesville area here are familiar with the Florida
Farm Bureau building just on the north side of Payne's Prairie just as you
head out of town on the turnpike. That is the headquarters for the Florida
Farm Bureau Federation.
At their annual meeting in January of 1999, the American Farm Bureau
Federation raised at a national meeting the question of coming up with an
official policy position with regard to the embargo. The Florida Farm
Bureau put up a heroic floor fight but they were clearly outnumbered by
most of the rest of the states in the organization. As a result in 1999, the
https://scholarship.law.ufl.edu/fjil/vol15/iss1/5
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American Farm Bureau came out with a policy position in favor of lifting
the embargo and behind that they claim a membership of more than five
million people and that certainly got the attention of some ofthe legislators
in Washington.
So in October 2000, President Clinton signed the Trade Sanctions
Reform and Export Enhancement Act allowing the sale of agricultural
products, including fertilizers, and medicine to Cuba. Even before that
legislation was passed, the Cuban government made it very clear that they
were not going to buy anything from the United States because they had
major problems with the legislation. One of which was the one-way nature
of the trade.
The Act allowed U.S. exports to Cuba but did not allow Cuba to export
to the United States. But most importantly was the restriction dictated that
they would either have to pay cash or find financing from third country
financiers or banks. So they said they were not going to buy anything at all.
September 2001 rolls around and the terrorist attacks dramatically
impacted tourism throughout the world. Cuba has come to be very reliant
on the cash flows that come from tourism. So it was a blow to their
economy, that they lost a certain portion of their tourist revenues.
Then November 2001 Hurricane Michelle rolled across the island, and
in fact, across the major citrus and sugar producing regions on the island,
a lot of citrus trees, sugar crops, and the largest citrus juice processing
plant on the island were damaged. That further hurt the Cuban economy in
terms of lowering expectations for agricultural exports. Immediately after
Hurricane Michelle, the U.S. government offered to send food aid to Cuba
and in a fairly courteously worded response, the Cuban government said,
"We don't think we need your aid but we'd like to be able to buy food."
Even though the regulations had been in place for thirteen months, that
was the way Fidel Castro made it seem like it was his initiative that these
sales were going to begin to take place. By the end of 2001, U.S.
companies had shipped over thirty million dollars worth of food and
agricultural products to Cuba. Those sales continued into January 2002; an
interesting development.
Cuban officials met with USDA representatives for the very first time
since the early 1960s, talking about sanitary and phyto-sanitary regulations
related to these sales. An interesting and significant development. March
2002 the Cuban government signed contracts to buy another $32 million
worth of food from U.S. firms and then earlier this month the U.S.
government issued visas for certain Cuban officials to travel to the United
States for trips reportedly related to the sales of food. However, once the
visas were issued, the following day the Bush administration revoked the
visas. No one is quite sure what kind of implications that will have for
Published by UF Law Scholarship Repository, 2002
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trade; chances are not good. But at least initially here Cuban government
seems as though they are still interested in buying agricultural products.
One of the big questions though is: "Where are they coming up with the
cash to pay for all these agricultural products?" I think you need to go back
and look just a little bit at some of the changes that took place in the Cuban
economy during the 1990s. In 1990 they basically had their full compliment
of trade and subsidies and support from the Soviet Union. The total Cuban
trade was about thirteen billion pesos.
Actually those trade deficits had been chronic throughout the post 19591960 period, funded basically by subsidies from the Soviet Union. In 1991,
Soviet subsidies had disappeared and you can see the immediate affect on
trade. Things continued to deteriorate. In 1993, total trade was about a
quarter of the level of 1990. The trade deficits, although they are narrow,
are still there. Then as we move out of 1993-94, that was generally figured
to be kind of the low point of the Cuban economic crisis. You can see total
trade volume is picking up, but if you look at those numbers, you see that
the trade deficits continue to increase. This is particularly troublesome and
worrisome for those who are going to be interested, I guess those who are
lobbying in Washington to have credit sales allowed.
The question, then, is what caused this tremendous decrease in trade
and in particular in exports, and it is helpful to know a little bit about the
Cuban agricultural economy. From 1920 to 1999 agricultural exports
provided over ninety percent of the Cuban total export earnings. Look at
the role of sugar there. Sugar is about seventy-five percent over that period.
It was actually a higher proportion of total exports in the 1970s and 1980s.
Sugar dropped down below that seventy-five percent level in the 1990s, but
still you are looking at about three-quarters of total export revenues
generated by sugar alone.
Interesting to look at what happened exactly with sugar exports. Its
exports in 1999 of sugar were just a little over ten percent of the volume
that they had been in 1985. Literally, Cuba had a sugar daddy in the 1980s.
It was the Soviet Union, buying sugar at upwards of thirty cents a pound
when world prices fluctuated somewhere between eight and ten cents a
pound. In reality, the sugar industry in Cuba now is a shambles. Up until
several years ago the government kept talking about the sugar industry and
saying it would recover and that they would once again reach their eight
million ton production volumes. The last few years they have come to
realize that a much more realistic figure, even in a fairly optimistic recovery,
would be somewhere in the five million ton range. This year they will be
lucky to hit about 3.5 million tons of total sugar production.
So what about other sectors of the Cuban economy? Do they have the
potential to generate some additional export earnings, to generate cash, to
https://scholarship.law.ufl.edu/fjil/vol15/iss1/5
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allow them to import from the United States? There are a few structural
changes that have taken place in the Cuban agriculture during what they
call the special period in peace time which is the time since 1990. In the
early stages, in 1989, about eighty-five percent of the Cuban total
agricultural production took place on large, very highly mechanized, input
intensive state farms. What the Cuban government saw between 1989 and
1993 was production on those state farms fall precipitously and they also
noticed that the small cooperative sector in Cuba, even though it was not
very large, production fell but not nearly as dramatically as it did on the
state farms.
In 1993, the Cuban government made a philosophical, but important
decision to break up the state farms into a new form of production
cooperative. In an effort to try to build some of the efficiencies that they
had seen in the cooperatives into what had formerly been the state farm
sector. But the situation was still pretty bleak in terms of food availability
in Cuba.
Cubans have a ration book. They are supposed to be able to get enough
food to feed their families for a month. But the fairly typical photograph of
the ration stores in Cuba has nothing on the shelves. What was happening
in the early 1990s was there was a tremendous black market developing for
food stuffs in Cuba, all conducted in dollars, and that was resulting in a sort
of a schism in the social fabric in Cuba. People who had access to dollars,
either from family or remittances from abroad or tips earned in the tourist
sector, had access to the food stuffs in the black market and those without
access to dollars simply could not buy on the agricultural black markets.
That was to a large extent, responsible for the last rafters' crisis that took
place in the summer of 1994.
In response, the Cuban government came up with a second, very
significant policy change, the opening of agricultural markets in 1994.
Where sales took place in pesos. It was production produced beyond the
quota that farms have to sell to the state for the state collection agency.
Prices are not controlled. As it turned out they had been an extremely
dynamic force in Cuban agricultural. There is a wide selection of fruits and
vegetables of fairly good quality. They are expensive for the average Cuban
but at least the food was brought out of the black market and made
somewhat more broadly available to the Cuban people.
Then the third structural change I want to just mention briefly is foreign
investment in agriculture. There really has not been much in agriculture
until the 1990s. In reality agricultural investments probably only represent
about ten percent in number and in value, somewhere in that neighborhood,
in Cuba.

Published by UF Law Scholarship Repository, 2002
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They have been particularly important in the citrus sector. An Israeli
investment group has been quite active in the citrus industry in Cuba. But
these changes really meant that the Cuban agricultural sector was leading
the way in a transition toward a more market oriented economy. It was not
intentional on the part of the Cuban government, but it is interesting to note
that as the economic pressures came to bear that movement toward the
market was the direction that they headed. But the policy changes ended in
1994. Generally, analysts there in Cuba seemed to feel it was because the
economy started to show some recovery and some improvement at that
point. The pressure was off at least for the time being. The policy changes
ended. There are certainly some internal rigidities that remain right now that
hinder increased foreign investment. There is a labor contracting system
that makes labor very expensive with the Cuban government taking about
a ninety percent tax on the wages that foreign companies have to pay.
Limited purchasing power certainly restricts domestic sales opportunities
so anyone investing in Cuba is primarily going to be targeting an export
market. Certainly questions regarding claims for expropriated properties is
a big factor when it comes to talking about agriculture.
The Cuban agriculture has tremendous productive potential. Cuba is as
large as all the rest of the Caribbean islands put together so it is a large land
area, good soils, and tremendous productive potential. Historically their
agriculture has been characterized by sugar, citrus, vegetables, tropical
fruit, and marine and seafood products. Not agriculture in the traditional
sense but a natural resource based commodity sector that is important to
Cuba and important to Florida as well. So now you see why the Florida
agricultural industry and fisheries industries are somewhat concerned,
certainly, as this point about the future implications.
In the future, there is going to be a tremendous amount of investment
needed for Cuban agriculture to recover. But the Cuban government simply
is not going to be able to provide the kind of capital that is going to be
necessary. Under the current conditions, because of the rigidities that I
talked about, some of the uncertainties, there is probably not going to be
an awful lot more foreign investment expected in agriculture in the near
term. While there has been some recovery in production the prospects for
major recovery for the rest of agriculture beyond sugar to generate a lot of
export earnings are really quite limited at this point.
Using the up arrow, down arrow, thumbs up, thumbs down format that
Newsweek uses, Cuba is clearly a market of some significance with much
latent demand, a population a little over eleven million people, and a market
that U.S. agriculture is definitely interested in tapping. It is limited effective
demand as measured in terms of ability to pay, both at the consumer and at
the government levels. That is an issue that looms really large. An
https://scholarship.law.ufl.edu/fjil/vol15/iss1/5
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expanding tourist sector, it is down a little bit since September I I but it will
come back around as will tourism in much of the country. But the big
question I think, the change in policy driven by Hurricane Michelle, will
that have much of an impact in the near term and how long will it last? And
that is sort of the $64,000 question, I think, for everybody at this point.
As you work with Cuba, it is a land of many ironies. The fact that the
currency of preference is the U.S. dollar, the currency of the hated
imperialists to the north. The fact that the Cuban government still maintains
that there is a one to one exchange rate, dollar to the peso. But the fact that
the Cuban government also has exchange houses opened all over the
country where currency can be exchanged at a fluctuating exchange rate.
One of the other real ironies is that even though the United States and Cuba
do not have diplomatic relations, the U.S. has the largest foreign delegation
of any nation there in Cuba.
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D. Cuban Economic Relations
Berta Herndndez-Truyor
First, looking at the history since the assent of Castro to power over
forty years ago, people from all walks of life and from every corner of the
world, depending on their political leanings, have described Cuba as
paradise or perdition. Either a magnificently successful or a wholly failed
experiment. Economists, lawyers, human rights activists, politicians, and
sociologists alike, often using the same data, take sides to sing the praises
or condemn the Cuban system. Castristaspresent evidence of triumphs in
health, education, and welfare to establish that the Cuban profile rivals
those of industrial states. They further cite constitutional mandates for race
and sex equality often in the context of attainment, of educational
attainment, and family support systems such as child care in the form of
infantiles to show extreme social progress. Anti-Castristas,on the other
hand, blame Castro and his rule for health epidemics, technological
retrogression, and an oppressive totalitarian system, wholly lacking in
human rights protections, including the right to vote, and a fair trial, or
freedom of expression.
The forty-year-old embargo, prescribing the type of economic
exchanges of interest in these two panels, is a subject of the same type of
partisan evaluation as the economic, political, and social conditions of the
island are. Indeed, some call the embargo a blockade, language that itself
effectively and vividly recalls the rhetoric of the supposedly over cold war.
Proponents of the embargo argue that it constitutes a perfectly legitimate
exercise of sovereignty by the only surviving super power of the world and
the now sole police of the world. Notwithstanding decades of failure, the
embargo supporters suggest that if we hang on just a little longer, we will
see the successful strangulation of the barely breathing economy and will
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be able to have a democratic form of government without el baburo.
Conversely, the foes of the embargo, which in the last years have been
increasing in numbers by great leaps and bounds, claim that the extraterritorial reach of the law violates international legal principles. Further,
they point at the weakened Cuban economy and point fingers in blame at
the embargo for the inability of the island to feed its hungry and treat its
sick. Finally, the embargo is condemned as a cold water relic no longer
appropriate to this global free market of ours in which capitalism has
already triumphed over communism, and Cuba would see the error of its
ways if only given the chance to taste that freedom. Interestingly, even the
Cuban exile community, formerly a very cohesive force against trade, is
now somewhat fractured with some suggesting that engagement and
dialogue is the answer. Not surprisingly, even the history of the embargo
gets distorted in this process. Who did what to whom first is a strangely
contested terrain.
I have to put "illegal" in quotes because even our own U.S. Supreme
Court said that the field of expropriation law in the international realm is so
far from clear that it refused to render a decision as to the legality of the
expropriation itself. Rather, they refrained from standing in judgement of
acts of Castro, carried out on its own sovereign soil, based on the act of
state doctrine.
Coming back to the embargo, the reality is that the acts of Castro were
responsive to U.S. acts, acts he labeled as acts of aggression. Those acts,
of course, were a perfectly legal process but, to be sure, they were a change
from what historically had been transpiring. The so-called act of aggression
by the United States was the exercise of Eisenhower ofthe power Congress
had delegated to him by virtue of July 6, 1960, amendment to the sugar act
of 1948, unilaterally reducing the quota of sugar imported from Cuba. The
very day Congress gave Eisenhower this power, he exercised it.
The Cuban response was for the Council of Ministers to adopt Law No.
851, which characterized the U.S. action as an act of aggression and gave
the Cuban president and prime minister power to nationalize by force
expropriation property or enterprises in which American nationals had an
interest, an exercise of power which Castro, much like Eisenhower,
immediately exercised. It was in reaction to the response of Castro that
Eisenhower then broke off relations with Cuba. In addition to breaking off
relations, in 1960 the United States imposed an economic embargo on
exports to Cuba and in 1962 imposed an embargo on imports, actions
possible under the Trading with the Enemy Act of 1917.
Interestingly enough, this Act in 1977 was amended so that it would
apply only in times of war. However, its application being prospective only,
left a little window for the restrictions to Cuba to be grandparented in
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which they were. Every single president since the passage of the
amendment has extended the embargo in the national interest. As Steve
Powell suggested, that might be full of sound and fury and signifying
nothing these days, nonetheless, we are still exercising that right.
One item that is important to mention regarding the embargo: For ten
years Cuba has been bringing an initiative to the United Nations, calling for
an end to the embargo. It has been passing resoundingly. In 2000, the
initiative passed with 167 votes in favor with only 3 states against.
Interestingly, the three states are the United States, Israel, and the Marshall
Islands. There were four states abstaining.
Before I close this brief historical section, I should note that Cuba has
always been a unique case. Pre-Castro, it had one of the highest standards
of living in Latin America. In 1959, figures place Cuba second or third in
Latin America in terms of numbers of radios, television sets, cars,
telephones, refrigerators, daily newspapers and magazines, doctors and
dentists per capita, as well as ranking high in industrial salary, fiscal
stability, meat consumption (as if that were important, but that was at that
time), and literacy rates. In addition, Cuba had an increasingly high
percentage of domestic ownership of important industries. Notwithstanding
those figures, as soon as he took over, Castro using the same data, said that
Cuba was really an underdeveloped state because of its high unemployment
rates, the lack of electricity and housing with sanitary facilities, by about
half the population, close to forty percent illiteracy rate, high infant
mortality, low life expectancy, and large foreign ownership of public
services and industry. Yet today, forty-two years after he took power, Cuba
has now one of the lowest standards of living in Latin America.
Having considered this history and the Cuban present economic
location, it is appropriate at this juncture to take a brief look at its human
rights record. Just to be clear at this juncture, let me note that my position
regarding human rights in general is that they are indivisible and
interdependent. That is, not any one type or classification of right is
superior to the other. In order for human flourishing, it is my view, we need
to enjoy all the rights. For example, the right to vote might mean sorry little
to someone who is hungry or has no roof over his or her head. So with that
in mind and my perspective in particular in mind, let us take a look at Cuba.
It is at this juncture a rather unanimous assessment that the Cuban
human rights record is rather weak. That, however, is really based on the
western perspective of the primacy ofcivil and political rights. Nonetheless,
let me continue.
On April 19,2002, the U.N. Human Rights Commission met in Geneva,
and passed a resolution, 23 -21 with nine abstentions, censuring Cuba on its

human rights record. Significant in the vote were the Mexican and Chilean
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vote. This was the first time in eleven years that Mexico, the only Latin
American state who refused to break diplomatic relations with Cuba after
the 1959 revolution, voted in favor of the resolution, which was sponsored
by Uruguay.
The resolution calls on Cuba to grant its citizens individual liberties
while recognizing the efforts of the government to give effect to the social
rights of the population, despite an adverse international environment, a
not-so-subtle jab at the U.S. embargo. A call for the U.N. High
Commissioner for Human Rights to send a representative to Cuba to
monitor the compliance of Havana in improving human rights was
immediately rejected by the Cuban representative. Indeed, Cuba insists that
it respects human rights by guaranteeing its people social services such as
free health care, education, and notes that rich nations that fail to protect
the poor are in no position to preach.
Cuban Ambassador Jorge told the fifty-three member commission that
"None of the resolution's sponsors has the moral authority to judge human
rights in Cuba." Notwithstanding that official comment, human rights
activists in Cuba welcomed the vote so that the Cuban human rights record
may remain before the international spotlight. Elisa lo Sanchez, a leading
human rights activist, said that Cuba is government by the "tropical
Taliban," who, "have a lot of power over a silent majority who desire
greater space and liberty."
It seems most ofthe observers of human rights compliance would agree
that the majority in Cuba deserve more space and liberty. By all reports,
Cubans in Cuba lack basic civil and political liberties. There is no right to
vote for a candidate of one's choice with elections being held pursuant to
all candidates that are selected by the party.
Prison conditions are harsh and even life-threatening with prisoners
subjected to corporal punishment, including political prisoners, simply for
expressing their views. And prisoners often do not receive adequate
nutrition or medical attention. Prisoners also are denied the right of
correspondence and medication, and food that is brought by their families
is often confiscated. Prisoners are even denied access to religious workers.
Arbitrary arrest and detentions are ongoing problems.
Human rights advocates and journalists are targets of such arrests.
Although the constitution provides for independent courts, the courts are
indeed subordinate to the party. The party itself is the one who chooses the
judges.
Law and trial practices do not meet international standards for public
trials. Criteria for presenting evidence are arbitrary and discriminatory. The
law provides the accused with the right to an attorney but the government
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controls the collective of lawyers, so naturally attorneys are rather hesitant
to defend those charged in political cases, all for fear of their own careers.
Even though the constitution provides for the inviolability of the home
and correspondence of a citizen, official surveillance of private and family
affairs by government-controlled mass organizations, such as the CDR,
remains a pervasive and repressive feature of daily life. The government
controls, indeed it owns, all the media and all access to the internet, all
electronic mall is subject to censorship. The government does not allow
criticism of the revolution or of its leaders.
There is no freedom of speech or the press, although tourist venues do
carry foreign magazines and newspapers. But even foreign diplomatic
missions in Havana are prohibited from printing or distributing publications
unless they deal exclusively with the conditions in the home country of the
mission and they obtain prior government approval. There is in Cuba no
right to peaceful assembly.
Unauthorized assembly of more than three persons including assembly
for religious purposes is punishable by law. Authorities have never
approved a public meeting by any human rights group. Freedom of
movement is also denied, not only between the island and other states, but
within the island itself.
Unauthorized departures are punishable by imprisonment. Blacks and
women remain under-represented in government and are effectively secondclass citizens. Finally, workers do not have the right to association.
There is no right to organize and/or bargain collectively. Foreign firms
coming to Cuba, as was mentioned earlier, lack capacity directly to
negotiate wages, benefits, the basis of promotions, or any other working
conditions, practices that are deemed exploitative. It is the state with whom
the negotiation is made, the state gets a big chunk of change and then pays
the workers sorry little. Notwithstanding this, however, and these are the
realities, one also must consider other rights.
When one does so, the human rights picture becomes more complex.
Cuban health, education, and welfare figures rival those ofindustrial states.
Over three-quarters of all Cubans are under age forty, and that group has
a ninety-eight percent literacy rate.
Cuba has the highest percentage of university graduates per capita in
Latin America. Thus, if one considers only civil and political rights, the
Cuban human rights record is abysmal. If one considers only social rights,
its record is much better. In the indivisible construct, considering all rights,
Cuba then is pretty generous and becomes an enigma not so easy to
categorize.
That is the framework with which we have to move to and look at trade
and U.S. trade policy. Dealing with enigmatic Cuba, it becomes important
https://scholarship.law.ufl.edu/fjil/vol15/iss1/5
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then to try to articulate the raison detre of the embargo. The first place to
look for an explanation is U.S. trade policy. If we look there, however, we
will be faced with an incoherent melange. After all, the United States now
has granted China permanent MFN status by welcoming it into the WTO,
although to be sure China is a much larger and much more lucrative market
than Cuba could ever be, so one can see the little bending of rules. But the
United States is also dealing with Vietnam. It is having conversations with
North Korea. In light of these realities, it is difficult to insist on a Cuban
embargo. This is particularly true in light of the apparently shifting
sentiments in the U.S. public realm. One item to consider, however, is what
the embargo has to do with it at all.
Cuba does have the entire rest of the world to trade with and it cannot
to the full content of its heart, it is not the concern of the United States that
it might be more expensive to trade with other states then because of Cuba,
because other resources are farther away. Not much consideration is often
given to the reality which has been mentioned earlier here in the context of
blaming the United States for Cuba not having food to feed its hungry and
malnourished or medicine to cure its sick.
Cuba does not have a red cent with which to trade and indeed is in deep
debt, most of which is defaulted. So it is not clear that even if the trade
policy were to be changed tomorrow, if we keep the subsidy finance
prohibition in tact that Cuba could take advantage of any opening. Last, as
I see it, no country has an obligation to subsidize another economically,
although both the United States and the Soviet Union subsidized Cuba with
sugar and the USSR also with oil for quite some time. It is estimated,
however, that the cost of the embargo to the Cuban economy - and this
is a figure from four years ago - is approximately sixty-seven billion
dollars.
Another item to consider is the so-called Cuban comparative advantage
in the market. Its geographical location, highly literate population, and the
lowest wages for skilled labor in the western hemisphere make Cuba a very
desirable location for trade, investment, and production. A new information
technology initiative could catapult Cuba into the Twenty-First Century, if
only the United States might play along. So why not take advantage of the
Cuban comparative advantage? Well, of course, that is where the human
rights issues come in, as well as the pro-embargo position. So let us look
at those factors. I hate to raise Elian but I must. It seems that that
experience has greatly eroded both the political power of and the American
sympathy for the Cuban community. The desires of the majority community
in this era of globalization is increasingly to tap any markets it can. In this
regard the aspirations of the embargo to topple the Castro regime appear
rather dated. Yet, majoritarian desires are not the end all and be all of our
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lives. We are, after all, those who pride ourselves in protecting the minority
from the tyranny of the majority. So is there something in the trade regime
that can still today support the embargo? If that is decided to be the morally
compelling route to take. I am going to suggest that there is, if we want to
find it, and I look at the trade regime for that.
The question is, it seems to me, are trade and human rights part of a
whole international system or are they separate parts of a public/private
divide? As my philosophy with respect to human rights is one of
indivisibility, I cannot see altering it now. I am going to say that indeed we
ought to have a policy of indivisibility and interdependence of rights when
we consider trade and human rights. My answer is that trade and human
rights are really simply parts of a whole, interdependent parts of a whole.
I will try to convince you that this is not pure folly.
The trade and human rights systems were created and organized at
about the same time by representatives ofpretty much the same sovereigns.
They appeared to develop in parallel tracks with different vocabularies and
processes, but ultimately they are interconnected. The language of Article
20 of the GATT is
subject to the requirement that such measures are not applied in a
manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail
or a disguised restriction on international trade, nothing in this
agreement - that's the GATT - shall be construed to prevent the

adoption or enforcement by any contracting party of measures (a)
necessary to protect public morals; (b) necessary to protect human
life or health; (c) relating to the products of prison labor...
and there is other sections but these are the ones on which, I am going to
suggest that these sections contemplate the ability of a state to refrain from
trading with a state in which human rights violations are taking place.
Significantly, there is no adjudicated case of which I am aware that has
brought the human rights versus trade confrontation to the surface. The one
opportunity that could have brought it to the surface, ironically, was with
Cuba. It was a case in which the United States was going to be sued, its
embargo was challenged. But it raised a national security protection
argument that made the case just fizzle out and have it be settled. Yet, I
posit that trade does not occur in a vacuum. I doubt that anyone would
suggest, for example, that trade practices that rely on slave labor could go
unchallenged simply because they are insulated by trade. The prison labor
exception is expressed in the GATT; the slave labor provision would
certainly fall under the public morals clause. I submit that human rights
https://scholarship.law.ufl.edu/fjil/vol15/iss1/5
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violations can well fall within the morals clause as well. However, this does
not answer the question of whether trade with Cuba is appropriate. We still
have to deal with incoherent U.S. policy which suggests we do not trade
with China either, and it certainly does not answer the question of whether
Cuban policies would be more positively influenced by engagement than by
isolation. What it does tell us is that we have to have more conversations
to decide what the right thing to do is, in a holistic way, not just thinking
of dollars.
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E. Cuban Trade Relations
Adrian Jorge Makuc
Argentina has had trade relations with Cuba on the basis of what is
known as the Treaty of Montevideo, signed in 1960 and then in 1980, a
revised version again by all countries from Mexico and ten others which are
basically in South America, not in Central America, from Argentina, Brazil,
Uruguay, Paraguay, Chile, Peru, Bolivia, Ecuador, Colombia, Venezuela,
and Mexico. This Montevideo Treaty allowed its members, like Argentina,
to celebrate trade agreements with countries outside the agreement on the
basis of one of its articles, Article 25. On that basis, Argentina had a trade
agreement with Cuba relating to goods.
This trade agreement was a type of agreement that is known by trade
preferences meaning, mutual concessions in terms of percentages,
reductions, percentage reductions on import tariffs that are applied by both
parties. Unfortunately, the trade agreement did not extend very much in
terms of products from both parties. That is to say, these trade preferences
conceded by one party and by the other parties were limited in number to
in the case of Argentina, eighty-four tariff items and in the case of Cuba, to
twenty-seven. That in terms of trade means that we, Argentina, were
exporting to Cuba, for example, in 1992, $62.8 million, and Cuba was
exporting to Argentina $2 million. Obviously, the trade balance is in favor
of Argentina, as you can see.
The fact is that in 1998, Cuba became a member of this Latin American
Integration Association, which is based on the number of Montevideo
Treaty groupings, eleven countries, which obviously now has Cuba as a
member. On that basis and on the basis that Argentina is a member of the
integration process of MERCOSUR, we started a process of renegotiation
of the previous existing trade agreement. Unfortunately, this negotiation
which was started by Argentina, Brazil, Uruguay, and Paraguay, but
without finishing in the case of Paraguay, was ended by Brazil and Uruguay
with a new trade agreement. But it could not be ended by Argentina
because we had a diplomatic problem between our president and President
Castro. The diplomatic problem came forward or came to be, because of
Argentine position regarding human rights in Cuba.
Argentina voted with the United States in terms of President Castro, and
President Castro said some nasty words about our condition as
Argentinians. I do not know the precise translation but let us say it was a
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nasty way of referring to Argentines. Our president took that strictly by the
letter and said that was impossible to accept so our trade negotiations were
interrupted in February 2001. Meaning that for the time being, we keep our
trade relations going on the basis of the previous trade agreement I was
telling you about.
The exchange had reached a peak, in the year of 1997 where it
amounted to almost $120 million, that is basically, exports from Argentina
to Cuba of $114 million and exports from Cuba to Argentina, $4.4 million.
The main components of the Argentine exports are basically food stuffs.
We are exporting edible oils to Cuba, as well as agro-chemicals but also
manufactured products, industrial products in comparably great quantities,
like auto parts, machinery parts, tires and plastics. We are importing
medicines from Cuba, mainly some vaccines manufactured there. We
import cigars and lobsters.
Cuba was a member of the GATT, and Cuba is a member of the World
Trade Organization. I think you cannot separate things, but what you can
do, for example, if both countries are members of the WTO is using rules
as a means of sanctioning other countries.
I think that the issue can be taken into that organization, but I do not
know if it is going to be solved. The WTO took care of different aspects of
relations among countries, and it includes the possibility of an independent
judgement of those relations. But if today, for example, in the WTO a case
was brought because we include as the organization is today the issue of
human rights and that allows a country to unilaterally sanction another
country because of its situation in terms of human rights I find that this
would create more problems than solutions.
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F. Questions & Answers
QUESTION:

As a member of the WTO, why does Cuba not challenge the U.S.
embargo before the WTO?
STEPHEN J. POWELL:

I think we would have to ask Cuba. I think that part of the answer is in
what Adrian Makuc has said in that this issue is a big one. It is not a small
issue. There were challenges obviously in the GATT. The United States got
around that by citing national security concerns and in fact basically refused
to show up for a challenge. I think you could get the idea that the United
States was not going to play on that field, and did not consider that to be
a proper forum for addressing a national security issue. Whether an
economic embargo against Cuba would be considered by the present
administration in that same light is an interesting question.
TERRY L. McCoy:

Has there not also been some discussion by the Europeans of seeking
WTO action on Helms-Burton, chapter 3, or whatever it is?
STEPHEN J. POWELL:

They resolved that issue before it became a crisis in the WTO.
MICHAEL W. GORDON:

I am not so sure I would call it settled. The Europeans were pressuring
the United States to defer the implementation of Title IV of Helms-Burton.
That is clearly not going to be in the cards. Consultations were held under
both NAFTA and the WTO, and I think it is in abeyance. I do not think it
is apt to start another, but I do not know.
STEPHEN J. POWELL:

This is the settlement, whether the settlement stays settled is an
interesting question, as many are about Cuba and the United States.
MICHAEL W. GORDON:

There was a case filed by Mexico and Canada, but I think they deferred
when they saw the European Union file the case. They decided to back off
for reasons of NAFTA friendship, I think.
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TERRY L. McCoy:

Can you kind of enlighten us on the issue about the money to pay for
the agricultural goods that Cuba is buying and the situation of the credit
and debt of Cuba with other suppliers.
WILLIAM A. MESSINA, JR.:

I think there has been a lot of questions about just exactly where that
money came from. The French, for example, have been subsidizing wheat
sales to Cuba for a number of years now, and to say that they were
distraught when the United States started selling wheat for cash to Cuba
would be an understatement. The French were very, very unhappy with that
for obvious reasons. Interestingly, the outgrowth of that is that a number
of the contracts for wheat sales are being channeled through U.S.
subsidiaries of French companies to kind of satisfy the French a little bit on
that. Clearly, Cuba has gone into default or at least suspension of many of
its debt obligations to a number of countries around the world. This has
been a very sensitive issue for the Cuban government. The question is why
they are paying in cash to the United States when there are other creditors
and friends that had helped Cuba quite considerably over the years and are
still left out there with many, many debts. I have some real questions as to
how much longer Cuba is going to be able to continue to pony up cash for
these kinds of sales. What they are doing is part of a strategic effort to help
move along the legislation in Congress to allow credit sales to Cuba. What
we can expect on the part ofU.S. agricultural and agri-business firms is that
if legislation passes then U.S. firms will soon be expecting to have access
to U.S. credit guarantee programs and various government credit programs
that will help provide some safety net, if you will, under the sales.
QUESTION:

A lot was said about the embargo and the effect of foreign countries
investing in Cuba, but very little was said about all the money the Americas
are getting to Cuba, ex-patriots dollars to Cuba, U.S. corporations going
through subsidiaries. It seems to me that is a huge area. Not only that, but
it also tells me that big business has basically voted with their dollars to
undercut the whole economic purpose that was founded in the first place.
TERRY L. McCoy:

Well, you raise two issues. One is the remittance question which we
know is anywhere from $800 million to $1 billion a year. That would be the
second leading source of foreign exchange earnings for Cuba. That is
between two countries that do not have economic relations by a group of
people that do not want economic relations, so there is one of the many
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contradictions in U.S.-Cuban relations. The other issue is certainly less
well-known to me; U.S. corporations investing through subsidiaries? Or
holding companies?
BERTA HERNANDEZ-TRUYOL:

I think a couple of years ago five-sixths of Cuban trade with the
European Union was with the United States wholly-owned subsidiaries.
That is probably part of what is being referred to, which of course under
international law is okay because the wholly owned subsidiaries are foreign
companies. The United States does not quite like it.
QUESTION:

That took place during the Toricelli Act, before the Helms-Burton,
when it was totally legal for that to take place and most of its imports came
from Argentina. Foreign subsidiaries were allowed to sell food to Cuba in
the form of grain, but once Helms-Burton was passed that became illegal.
BERTA HERNANDEZ-TRUYOL:

That is right.
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